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again, the Supreme Court of Illinois, in Palmer v. Forbes, 23 111. 301, also 
cited in the majority opinion, uses this language: "It is a familiar principle 
to all that rails hauled on to the land, designed to be laid into a fence, or 
timber for a building, although not yet raised, but lying around loose and in 
no way attached to the soil, are treated as a part of the realty, and pass with 
the land as appurtenances." The reasoning outlined undoubtedly finds sup- 
port in most of the cases in which a conclusion similar to the one in the 
case under examination has been reached. 



The Waiver of Fatal Defects in an Indictment. — A very questionable 
decision on criminal procedure has recently been rendered by the New York 
Court of Appeals. An indictment was presented for conspiracy to cheat 
and defraud, and the jury found a verdict of guilty. No motion in arrest of 
judgment was made, and the only appeal taken was from the judgment of 
conviction. In the Court of Appeals the defendant sought for the first time 
to raise the question that the indictment charged no crime, since the repre- 
sentations set forth therein did not refer to any existing fact capable of proof 
but only to the belief of the defendants that they could cure all bodily 
afflictions. 

Judge Vann, speaking for the court, said that an indictment, except in 
capital cases, could not be attacked upon appeal unless some foundation was 
laid therefor before final judgment was rendered. Therefore, the objection 
that the indictment charged no crime was waived if not raised in the trial 
court. 

Judge O'Brien, with whom concurred Chief Judge Cullen, dissented 
from this doctrine, saying: "The charge in the indictment is the very 
foundation of all procedure, and I think, where no crime is charged, the 
question can be raised at any time and in any court. * * * In our code the 
want of jurisdiction and the absence of a criminal charge are classed together 
and treated in precisely the same way, and, indeed, as matter of reason, it 
cannot be said that any court has jurisdiction to try a criminal case unless 
it appears that a crime is charged and embraced in the indictment." People 
v. Wiechers (1904), — N. Y. — , 72 N. E. 501. 

Undoubtedly there is far too prevalent a tendency among American appel- 
late courts to reverse criminal cases for technical and unsubstantial errors. 
And it has been frequently suggested that this tendency has given occasion 
for much of the popular distrust respecting the administration of j ustice. But 
in this case the court seems to have gone to the very opposite extreme, and 
has sustained a judgment of conviction against a defendant who was never 
legally charged with any offense whatever. This is neither good logic nor 
good law. 

The very recent case of State v. Rosenblatt (1904), Mo. — , 83 S. W. 975, pub- 
lished subsequently to the New York case under discussion, holds that "a 
defendant in a criminal case may take advantage of a material defect apparent 
of record though such point be raised for the first time in this court." In this 
case there was a plea of guilty, and the court, taking the same line of argument 
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as O'Brien, J., supra, said that if no crime was charged in the indictment, none 
was confessed by pleading guilty thereto. 

In a similar case the Supreme Court of Mississippi said: "But the error 
insisted upon goes to the very essence of the offence. It is that the indictment 
is invalid, because, in law, it charges no offence against the accused. If this 
position is correct, it is manifest that he could not waive the insufficiency of 
the indictment, by neglecting to raise any objection to it in the court below, 
so as to render a conviction rendered upon it valid; for that would be, by 
mere silence, to give legal validity to a criminal charge against him, when 
the indictment contained no such legal charge." Newcomb v. State, 37 Miss. 
397- 

Similarly, in Moore v. People, 26 111. App. 140, the court said: "There 
was no necessity in this case that either a motion for a new trial or motion 
in arrest of judgment should have been made in the court below. * * * 
The indictment which was returned by the grand jury does not support the 
verdict of the petit jury and the judgment of the court. The case is not 
different, in legal principle, from what it would have been, had the petit jury 
in this trial upon an indictment for an assault with a deadly weapon returned 
into court a verdict finding plaintiff in error guilty of larceny, and the court 
had rendered judgment thereon." 

Many other cases are to the same effect. In State v. Meyers, 99 Mo. 112, 
it was said: "If the defect in the indictment be a material one, one available 
on motion in arrest, it is equally available in this court on appeal or error." 
In Matthews v. Commonwealth, 18 Gratt. 989, the court sard: "Anything 
which is good cause for arresting a judgment is good cause for reversing it, 
though no motion in arrest be made"; and the same statement appears in 
State v. McClung, 35 W. Va. 286, and Randall v. Commonwealth, 24 Gratt. 
644. And see also Lemon's Case, 4 W. Va. 755, and State v. Garvey, 11 Minn. 
160. 

There would seem to be no difference in principle between the true rule 
in this regard as applied to criminal and to civil procedure, and it is the 
almost universal doctrine that the objection that a civil pleading does not 
state facts constituting a cause of action or defence is never waived, but may 
be raised at any stage of the proceedings. Moore v. Halliday, 43 Ore. 243; 
City of South Bend v. Turner, 156 Ind. 418; Insurance Co. v. Bonner, 24 Colo. 
220; Warner v. Hess, 66 Ark. 113; Thomas v. Franklin, 42 Neb. 310. In the 
last case the court held that it would, of its own motion, examine the record 
on appeal to determine whether the petition upon which the action was 
founded stated a cause of action. 

It must be admitted that there is some authority in support of the rule 
announced by the New York Court of Appeals. The following cases take 
the same view in regard to indictments : State v. Hinckley, (Idaho) 42 Pac. 
510; Territory v. Carland, 6 Mont. 14; State v. Mallish, 15 Mont. 509; Mayer 
v. State, 48 Ind. 122 (Worden, J., dissenting). And the courts of Iowa and 
South Carolina have apparently laid down the same rule regarding civil 
pleadings. See Exix v. Iowa Cent. R. R. Co., 114 Iowa 508; Osborne v. Me.t- 
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calf, 112 Iowa 540; Dubuque Lumber Co. v. Kimball, 11 1 Iowa 48; Green v. 
Green, 50 S. C. 514; Hillhouse v. Jennings, 60 S. C. 373. But such a doctrine 
can be sustained neither on principle nor on authority. 



Consolidation of Railroads and Condemnation of Shares of Dissent- 
ing Stockholders. — In an early Pennsylvania case, where consolidation of 
railways had been authorized by the legislature, the court held that shares 
of dissentipg stockholders could be condemned, even though the statute had 
not so provided. Lauman v. Lebanon Valley R. Co., 30 Pa. St. 42. But this 
view has not received general support and has, in fact, been subjected to 
severe criticism. However, a recent North Carolina decision, interesting 
from the fact that it is almost without precedent, holds that the legislature 
may expressly authorize by statute the condemnation of stock of dissenting 
shareholders, where a majority of stockholders favor consolidation, even 
though the shares were issued prior to the Constitution of 1868, which first 
reserved to the state the right to amend charters granted by it. Spencer et al. 
v. Seaboard Air Line Ry. Co. et al. (1904), — N. C. — , 49 S. E. Rep. 96. 

Under the general rule, if a corporation, when created, is without the 
authority to consolidate, either under its charter, or under general laws of 
the state, but later the legislature grants authority to consolidate, the exercise 
of such power requires the unanimous consent of the stockholders. Earl v. Se- 
attle Etc. R. Co., 56 Fed. Rep. 909; Mowrey v. Indianapolis Etc. R. Co., 4 Biss. 
78; Mills v. Central R. Co., 41 N. J. Eq. 1, 4. Upon principle and authority, 
in the absence of a statute existing at the time of his subscription, providing 
for consolidation upon a vote less than the whole, or for the purchase of the 
interests of dissenting stockholders, the shareholder will neither be bound to 
consent to the consolidation nor to surrender his interest in his original cor- 
poration. Noyes on Intercorporate Relations, § 47 ; Thompson on Cor- 
porations, § 343. Otherwise the obligation of the contract between the share- 
holder and the corporation would be impaired. Nevertheless, the authorities 
have recognized an exception to this rule in the case of quasi-public corpora- 
tions, concerning which they have said that the legislature in the exercise of 
the sovereign power of eminent domain, may authorize the consolidation of 
railroads and other quasi-public corporations, without the unanimous con- 
sent of their stockholders. Only one case, it appears, aside from the principal 
case, directly supports this position. Black v. Delaware Etc. Canal Co., 24 
N. J. Eq. 455- Yet text-writers generally have adopted the view of this case. 
Morawetz on Private Corporations, (2nd. Ed.) § 1089; Noyes on Inter- 
corporate Relations, § 51; Cook on Corporations, §896. Several states 
have also passed laws similar to the North Carolina statute, and the Con- 
necticut law even permits compulsory consolidation by condemnation of the 
minority shares, when any railroad company has acquired by purchase three- 
fourths of the shares of another railroad company. 

The exercise of the power of eminent domain is justifiable only through 
public necessity, and.the fact that the right of consolidation and condemnation 
of dissenting stock is dependent upon the consent of the majority of the 



